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DECI S| ON ON APPEAL

This is a decision on appeal fromthe exam ner's final
rejection of clainms 51-60, which are all of the clains pending
in this application.

BACKGROUND

Appel lant's invention relates to a vinylidene fluoride
(VDF) hexaf | uorpropyl ene (HFP) copol ymer having a maj or

vi nyl i dene fl uori de honopol yner domain. According to
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appel l ant, the clainmed copolyner has "... greater nelt flow,
| oner flexural nodulus, inproved inpact resistance, and/or
i nproved chem cal resistance, but w thout sacrifice to the use
tenperature of the polyner"” as conpared to uniformy random
VDF/ HFP copol yners (specification, page 5 and brief, page 3).
An under standi ng of the invention can be derived froma
readi ng of claim51, the sole independent claimon appeal,
whi ch is reproduced bel ow.
51. A vinylidene fluoride-

hexaf | uor opropl yl ene copol yner conpri sing one or

nore di screte vinylidene fluoride-

hexaf | uor opr opl yl ene copol yner domai ns and one

or nore discrete vinylidene fluoride honopol yner

domai ns including a major vinylidene fluoride

homopol ynmer domai n which contains at | east about

50% of the vinylidene fluoride content of the

copol yner, said copol yner having a

hexaf | uor opr opyl ene content of from about 1%to
about 20% by wei ght of the copol yner.

The sole prior art reference of record relied upon by the

exam ner in rejecting the appeal ed clains is:

Tournut et al. (Tournut), "SOVE ASPECTS OF THERMOPLASTI C
COPOLYMERS OF VI NYLI DENE FLUCRIDE," ATOCHEM C. R R Al

! According to appellant, the cited Tournut reference
is a three-page print of a poster by Tournut presented at a
joint meeting of the Third Chem cal Congress of North Anerica
and the 195th Anmerican Chem cal Society National Meeting in
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Clainms 51-60 stand rejected under 35 U.S.C. § 103 as
bei ng unpat ent abl e over Tournut. 2
OPI NI ON
Upon careful consideration of the opposing argunents
presented on appeal, we concur with appellant that the applied

prior art fails to establish a prim facie case of obviousness

of the claimed subject matter. Accordingly, we will not
sustain the exam ner's rejection.

At the outset, we note the exam ner (answer, page 4) has
essentially agreed with appellant’s interpretation of the
vi nyl i dene fluori de honopol yner domai n of Tournut’s copol yners
as further set forth in the declaration of Dr. Wenpe (Paper
No. 19 of parent application No. 08/065,700). 1In light of the

above, we shall decide this appeal based on a construction of

Toront o, Canada on June 7, 1998" (Paper No. 4 of grandparent
application No. 07/799,452). W note that appellant does not
chal l enge the availability of Tournut as available prior art
to the herein clainmed invention in the brief.

2 Since the other grounds of rejection set forth in the
final rejection (Paper No. 30) were not set forth in the
exam ner's answer we assune that these other grounds of
rejection have been withdrawn by the exam ner. See Ex parte
Enrm 118 USPQ 180, 181 (Bd. App. 1957).
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Tournut’s exenplified copolyners that is consistent with the
under st andi ng of Tournut’s disclosure as reasonably agreed

upon by the exam ner and appellant given the present record.
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As the exam ner explains (answer, pages 4 and 5),
Tournut’s exenplified copolyners have a smaller (21.7% VDF
honmopol ynmer domai n than the maj or VDF honopol yner donmain
containing at |east about 50% of the vinylidene fluoride of
the copol ynmer of appellant’s clainmed invention. It is the

exam ner’s position that it would be obvious to raise
said VDF to 50% or 70%in order to get the properties close to
t he honopol yner; which in sone circunstances [has] been
described by the reference as desirable" (answer, page 5).

The exam ner’s concl usi on appears to be based on the
prem se that it would have been obvious to one of ordinary
skill in the art to have optim zed the copol yner of Tournut by
i ncreasing the anmount of VDF honopol ynmer in the copol yner of
Tournut so as to obtain desired properties closer to those of
t he honopol yner. However, a review of the applied reference
reveal s that Tournut was interested in obtaining a copolyner
with a nelting point close to that of the honopol yner but with
a flexural nodulus that was much | ower than that of the
hormopol ynmer. Tournut apparently achieved this aimby formng

copolynmers with a VDF honopol yner donai n contai ni ng

significantly less than the at | east about 50% of the
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vinylidene fluoride of the copolyner as clainmed herein as
evi denced by the heterogeneous copolynmers reported in the
table on the third page of the Tournut reference which have
smal | er VDF honopol ymer domai ns as noted by the exani ner
(answer, page 4, |ast paragraph).

The exam ner has not presented sufficient evidence to
establish or adequately explained why Tournut woul d have
suggested to one of ordinary skill in the art the preparation
of a copolyner with a nuch greater VDF honopol yner domain as
cl ai med herein given that the honopol yner has a higher
fl exural nodulus than that desired by Tournut. On this
record, the exam ner has not convincingly denonstrated that
one of ordinary skill in the art would have been led to a
copol ymer corresponding to the clai med copol yner with a VDF
honmopol ynmer domai n size and high relative anount of the total
copol ymer VDF contained therein by an optim zation of the

copol ynmer of Tournut. See In re Sebek, 465 F.2d 904, 907, 175

USPQ 93, 95 (CCPA 1972).
For the foregoing reasons, we find that the exam ner has

not established a prinma facie case of obvi ousness. Because we

reverse on this basis, we need not reach the issue of the
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sufficiency of the asserted show ng of unexpected results

(brief, pages 12-14). See In re Ceiger, 815 F.2d 686, 688, 2

USPQed 1276, 1278 (Fed. Cir. 1987).

CONCLUSI ON

To summari ze, the decision of the exam ner to reject
clainms 51-60 under 35 U.S.C. § 103 as bei ng unpatentabl e over

Tournut 1s reversed.
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REVERSED

BRADLEY R GARRI S
Adm ni strative Patent Judge

BOARD OF PATENT

CHUNG K. PAK APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

PETER F. KRATZ
Adm ni strative Patent Judge
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DANI EL A. MONACO

SEI DEL, GONDA, LAVORGNA & MONACO
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